5
The EU has also recognised that 'the unique circumstances and challenges on the island of Ireland will require flexible and imaginative solutions'.
6 At the same time, an overwhelming majority of the European Parliament has adopted a resolution urging all parties to remain committed to the peace process and to avoid implementing a hard border.
7
In her letter to President of the European Council Donald Tusk with which she triggered Article 50 TEU, UK Prime Minister Theresa May expressed her intention 'to avoid a return to a hard border' as well.
8 This position was broadly in line with the post-referendum letter she received from the then First Minister and the Deputy First Minister of Northern Ireland in which the two figures highlighted the need to ensure that the Irish border does not become an impediment to the movement of goods, services and capital. If the UK had decided to remain in the single market and the EUCU a er Brexit, then the vast majority of the challenges Brexit raises with regard to Northern Ireland would have been avoided. In her Lancaster House speech, however, Prime Minister May has clarified that the UK's aim is to leave both the single market and the EUCU. this message in her Florence speech 12 and her Mansion House speech. 13 The proposal regarding the Irish border that the UK government released reaffirms this position vis-à-vis Northern Ireland. The proposal clarifies that the region will fall outside the single market and the EUCU.
14 This means that -at a minimum -a customs border will need to be established on the territory of the island, which is one of the main reasons why a number of EU officials have dismissed the initial UK proposal on the Irish border. According to these officials, 'the UK government has focused on technical fixes around trade and customs' although 'border issues are broader than economic questions'.
15
The December Joint Report, however, has provided for a pathway that could li that gridlock. According to the report, Agreement. 16 In other words, the overall aim of the negotiations would be to address the challenge of the Irish border through the overall EU-UK relationship. If that proves impossible, then there is the possibility for specific solutions being applied to Northern Ireland. Should there not be an agreement on those specific technological solutions, then Northern Ireland at a minimum (or the UK as a whole) should remain aligned to the single market and the EUCU. Indeed, that third backstop option was legally codified in a Protocol on Ireland/Northern Ireland contained in the dra Withdrawal Treaty published by the EU on 28 February 2018.
the United Kingdom remains committed to protecting NorthSouth cooperation and to its guarantee of avoiding a hard border. Any future arrangements must be compatible with these overarching requirements. The United Kingdom's intention is to achieve these objectives through the overall EU-UK relationship. Should this not be possible, the United Kingdom will propose specific solutions to address the unique circumstances of the island of Ireland. In the absence of agreed solutions, the United Kingdom will maintain full alignment with those rules of the Internal Market and the Customs Union which, now or in the future, support North-South cooperation, the all-island economy and the protection of the 1998
17 Such a concession has opened the possibility either for a differentiated Brexit that would accommodate the special circumstances of Northern Ireland or for a rather 'so ' Brexit for the whole UK.
18
The starting point of this Independent Opinion is precisely to understand and describe the special relationship that Northern Ireland should enjoy with the EU should the overall EU-UK relationship and the specific technological solutions fail to effectively address the Irish border. In any case, according to the Joint Report, both the UK and the EU have agreed to continue a 'distinct strand of the negotiations on the detailed arrangements required'
19 for Northern Ireland. This Independent Opinion argues that the UK Withdrawal Agreement needs to recognise the unique position and special circumstances and to put in place an arrangement which will provide for a special designated status for Northern Ireland, similar to the one described in the dra UK Withdrawal Agreement. Such a status should protect and preserve all three Strands of the GFA (to be discussed in section 2.1 below), which would be in line not only with the EU's commitment to protecting the GFA and the peace process 'in all its parts' 20 but also with the recognition from the UK government that the GFA is the 'bedrock of the peace process'
21
, which must be protected and safeguarded throughout the Brexit process. Both parties affirmed these commitments in the December Joint Report.
22
To this effect, the following section discusses the definition of this special designated status. Section 3 analyses how such a status should reflect the principle of consent and the right of self-determination. Section 4 examines how Ireland could remain a single economic area by allowing for the participation of Northern Ireland in the single market and the EUCU. It also discusses how the interests of Northern Ireland could be represented in the EU in the post-Brexit era. Finally, section 5 reflects on how the EastWest dimension should be strengthened in order to manage the tensions that Northern Ireland's remaining in the | | single market and the EUCU would likely cause to its economic relationship with the rest of the UK.
It is important to note that a recent survey suggests that, notwithstanding the challenges such a special designated status would create, the majority of the electorate in Northern Ireland accepts and approves of such a status.
23
At the end of the day, recognising 'the diversity that is selfevident in modern UK constitutional law through a unique solution for Northern Ireland is in tune with the evolution of the UK constitution over the last two decades'. He described the 1998 Act as 'in effect a constitution'.
28
Lord Hoffmann added that it is 'a constitution for Northern Ireland framed to create a continuing form of government against the background of the history of the territory and the principles agreed in Belfast'.
29
Although the text of the GFA does not include many references to the EU,
30
Elizabeth Meehan has explained that EU membership has facilitated the design of the GFA:
31 'The sharing of sovereignty within the EU has spilled over into some sharing of sovereignty over Northern Ireland'.
32 In a way, the GFA 'was premised on the assumption of common policies and interests across a wide range of policy areas ', 33 which the EU membership of both the UK and the Republic of Ireland had secured. In that sense, Brexit puts all three Strands of the GFA at risk of deep fissures.
34 It challenges 'the narrative of a shared and interdependent Northern Ireland'
35 and impedes the sharing of sovereignty across the region, since the UK and (by extension) Northern Ireland will no longer be part of the EU. By definition, this situation will change the balance of power in the East-West dimension. At the same time, the EU framework will no longer be providing its much-needed paradigm of power-sharing between the two main communities. One particular danger is that at least part of the segmented post-conflict society of Northern Ireland will not welcome the strengthening of more UK-centric notions of sovereignty that Brexit might lead to.
Finally, the creation of a customs border -at a minimum John Doyle and Eileen Connolly have summed up the threat that Brexit poses to the GFA. According to the authors, the withdrawal process from the EU 'has the potential to destabilise the idea of incremental progress embodied in the Good Friday Agreement. The potential also exists for increased instability to be deepened by the worsening economic situation for Northern Ireland in a post-Brexit world'.
II

37
For all these reasons, it is critical that the special designated status be designed in such a way as to provide for effective answers to the challenges to all three Strands. For the internal dimension, the special status should take into account the principle of consent and the right of self-determination by providing for a legal route for the reintegration of Northern Ireland into the EU, should the majority of the people on both sides of the Irish border so decide in democratic and legally binding referendums. For the NorthSouth dimension, the special status should allow for the effective membership of Northern Ireland in the single market and the EUCU and the representation of Northern Ireland's interests within the EU. Finally, the special status should absorb the tensions that remaining in the single market might cause to Northern Ireland's economic integration with the rest of the UK.
Overall, the special designated status should be understood as a mutually agreed arrangement that will respect and protect the unique constitutional status of Northern Ireland, as designed by the Good Friday Agreement, even a er Brexit.
Political Connotations of the Term
HAVING DEFINED the special designated status, we must admit that, innocuous though the arrangement may sound, a number of unionists perceive it as a political fracturing of the UK and a path to a united Ireland. As such, they reject it out of hand. The events of 4 December 2017 -when the Democratic Unionist Party (DUP) and its leader, Arlene Foster, essentially vetoed the agreement that Prime Minister May had achieved -provide for an insight into the strong reservations that the unionist community has over a differentiated relationship with the EU. This is a very important point that should not be overlooked.
To this effect, it should be noted that the special designated status would benefit from the flexibility of the EU legal order that has accommodated a number of territorially differentiated arrangements in various areas of the world.
38
The sovereignty of the respective metropolitan State over a given area that enjoys such a differentiated arrangement has never been challenged. For example, the fact that EU law does not apply in the same way to the French Overseas Territories as it does to the French mainland does not in any way question France's sovereignty over those territories. Instead, those arrangements aim to accommodate the specific historical and political conditions present in those regions.
Indeed, the UK itself has made extensive use of this flexibility. Gibraltar, the Channel Islands and a number of other Overseas Territories have different relationships with the EU than the UK. Such differentiated membership with the EU has not undermined those territories' constitutional relationships with the UK; in the same way, a similar solution for Northern Ireland a er Brexit would not threaten the UK's constitutional integrity. In that sense, the designated status should not be understood as a staging post towards a united Ireland. Instead, it should be viewed as a site-specific solution that will respect the special constitutional status that Northern Ireland already enjoys within the UK constitutional order, largely because of the GFA.
The aim of the special designated status is precisely the protection of the GFA. At the core of the GFA is the principle of consent. In that sense, a special designated status should be understood as an arrangement that would be accepted by all interested parties, including the unionist community. A special designated status would necessitate the consent of the EU, the United Kingdom, the Republic of Ireland and the two main communities involved. Unless all the parties consent to it, this status cannot be achieved.
Having said that, the focus of all the interested parties should not be on the term they will use to describe the arrangement. Instead, they should focus on the content of this arrangement. The aim of the designated special status should be to protect the GFA and to preserve the fragile balance of powers that it has achieved. In order to achieve that balance, all three Strands of the GFA should be taken into account. 
III The Internal Dimension
Referendum(s) on Irish Unity
THE BALANCE OF POWER that the GFA has achieved may be found in the compromises the UK and the Republic of Ireland made regarding the self-determination of the people of Northern Ireland.
39
The Republic, for its part, accepted the continuation of Northern Ireland's place in the UK. For the UK's part, 'Westminster has formally conceded that Northern Ireland can secede from the United Kingdom to join a united Ireland, if its people, and the people of the Irish Republic, voting separately, agree to this'.
40 According to the Joint Report, both the EU and the UK 'respect the provisions of the 1998 Agreement regarding the constitutional status of Northern Ireland and the principle of consent'.
41
Section 1 of the Northern Ireland Act 1998 is a rare example of a provision of a constitutional statute explicitly recognising the right of secession of a region.
42 Unsurprisingly, in the a ermath of the Brexit referendum, Sinn Féin has called for a referendum for the unification of Ireland.
43
Politically speaking, however, such a scenario seems less than probable in the immediate future. According to Schedule 1 of the Northern Ireland Act, a referendum for the reunification of Ireland should be organised if 'it appears likely to [the UK Secretary of State] that a majority of those voting would express a wish that Northern Ireland should cease to be part of the United Kingdom and form part of a united Ireland'. Theresa Villiers, the former Northern Ireland Secretary, made clear that there was 'nothing to indicate that there [was] majority support for a poll'.
44
To this effect, one must also bear in mind that the Northern Irish political parties do not agree about the need to organise such a referendum. But a recent Lucid Talk poll on whether a referendum on Irish unity should be held suggests that 47.1 per cent of voters favour such a referendum being held within five years, a further 14.8 per cent said within ten years and 17.1 per cent said that such a referendum should be held at some point further in the future. 
Reunifying a Member State
NOTWITHSTANDING the political feasibility of a referendum on Irish unity, it should be noted that the GFA was founded on the principle of consent and recognises the right of self-determination of the people of Northern Ireland. The UK Withdrawal Agreement should take into account this fundamental element of the peace process and should provide for a legal avenue for the reintegration of Northern Ireland within the EU constitutional and political order, should the people of Northern Ireland and of the Republic of Ireland decide on the unification of the island in separate, democratic and legally binding referendums.
The secession of Northern Ireland would not mean the creation of a new Member State. Instead, it would trigger the territorial expansion of an EU Member State -the Republic of Ireland -to which EU law already applies, in accordance with Article 52 TEU. In a way, the reunification of Ireland could follow the precedent of the German reunifi-39. According to the Declaration of Support, the signatories to the Agreement 'recognise that it is for the people of the island of Ireland alone, by agreement between the two parts respectively and without external impediment, to exercise their right of self-determination on the basis of consent, freely and concurrently given …' (1.ii) and: 'It would be wrong to make any change in the status of Northern Ireland save with the consent of a majority of its people' (1.iii). 
J. McGarry, 'Asymmetrical
42.
Other examples of constitutional provisions that provide for a right of secession include Art. 39(1) of the Ethiopian Constitution, according to which 'every nation, nationality or people in Ethiopia shall have the unrestricted right to self-determination up to secession', and Art. 4(2) of the Constitution of the Principality of Liechtenstein, according to which 'individual municipalities shall be entitled to secede from the union. The decision on whether to initiate a secession procedure shall be made by a majority of the Liechtenstein citizens eligible to vote who reside there. Secession shall be regulated by a law or, as the case may be, by an international treaty. If secession is regulated by a treaty, a second vote shall be held in the municipality a er the treaty negotiations have been concluded'. 
cation,
46 where the application of EU law was extended to East Germany without an amendment of the primary legislation, as agreed in a special meeting of the European Council in Dublin on 28 April 1990.
47
According to professor Dagmar Schiek 'the necessary acts of secondary law were adopted on the basis of delegation of powers to the Commission, in order to avoid that the EU legislative process was overtaken by the speed of historical events'.
48
The difference is that, in the case of Germany, EU law did not apply at all in East Germany before the reunification, something that is very different from the situation in Northern Ireland.
49
Former Taoiseach Kenny, however, has asked for a special provision in any Brexit deal to allow Northern Ireland to rejoin the EU, should it be united with the Republic.
50 The question is therefore what such a provision would look like. There are hardly any EU law provisions that regulate the unification or reunification of Member States; the closest example is Article 4 of Protocol no. 10 on Cyprus of the Act of Accession 2003. Protocol no. 10 provides the terms for the application of EU law to Cyprus, given that the island was not unified at the time it joined the EU. In particular, the protocol provides for the suspension of the application of EU law in northern Cyprus -a suspension which will be lied in the event of a solution to the island's division being found.
51 If such a solution is found in the future, Article 4 will provide for a simplified procedure that will enable the EU to accommodate the terms of the reunification plan. In particular, Article 4 allows the EU, by a unanimous Council decision at a future date and in the event of reunification, to alter the terms of Cyprus's EU accession contained in the Act of Accession 2003. In other words, Article 4 allows the Council to amend 'primary' legislation (i.e. Act of Accession 2003) with a unanimous decision.
The amendment of primary legislation by a decision might sound problematic, but the EU Treaties foresee special procedures for such amendments in certain exceptional cases. The best example, for the purposes of this Independent Opinion, is the Council decision on the basis of Article 2(2) of the 1994 Accession Treaty, which adjusted the instruments of accession a er Norway's failure to ratify its EU Accession.
52 Several articles of this Accession Treaty and of the Act of Accession were amended by a Council decision, while other provisions were declared to have lapsed. Thus, in that case, the Council itself amended primary legislation in a simplified procedure without the need for any ratification by the Member States.
To the extent that the UK Withdrawal Agreement will be considered to be part of primary legislation, a similar provision regulating the reunification of Ireland could be included and could assist in the smooth transitioning of Northern Ireland back to the EU. Of course, the question of the reunification of Ireland -as with many other questions related to Brexit -is first and foremost a political one. It is important to point out, however, that EU law is flexible enough to accommodate any such political developments. In that decision, the Court held that the relevant rules exonerating West Germany from applying the rules of EEC law to German internal trade would 'not have the result of making the German Democratic Republic part of the Community, but only that a special system [will apply] to it as a territory which is not part of the Community'. 
IV
The North-South Dimension APART FROM PROVIDING for a legal route for Northern Ireland to reintegrate into the EU legal order, the special designated status should also protect the island of Ireland as a single economic area. It should do so by avoiding the existence of a hard territorial border. In her speeches in Lancaster House, Florence and Mansion House, Prime Minister May has clarified that the aim of the UK is to leave both the single market and the EUCU. This means that a territorial customs border could only be avoided if Northern Ireland were to achieve a differentiated relationship with the single market and the EUCU, as the Protocol on Ireland/Northern Ireland in the dra UK Withdrawal Agreement provides.
Although Brexit is an unprecedented phenomenon, it should be noted that in a number of cases, different parts of a Member State have different relationships with the EU. Arguably, those different parts are small territorial exceptions because of certain historical and political circumstances or even insularity. In addition, in all these cases, the metropolitan State fully participates in the political and constitutional life of the EU -something that would not apply to the case of the UK in the future. More importantly, in all those cases, the relevant regions have opted out from areas of EU law, while Northern Ireland would opt in to the EU legal order in case it wants to remain within the EU without seceding from the UK. Still, it is important to revisit these cases in order to understand the legal mechanisms that allow territorial differentiation within EU law and to appreciate the remarkable flexibility of the EU legal order in accommodating such differentiation.
All those cases underline the fact that territorial differentiation is an important characteristic of the EU legal order that respects and accommodates rather than challenges the constitutional relationships of the respective regions with their metropolitan States. In fact, those differentiated arrangements respond to specific needs that the constitutional status of these areas has created and do not in any way question the sovereignty of the metropolitan State. In that sense, the special designated status should be understood as a pragmatic solution to the specific circumstances of Northern Ireland rather than as a staging post towards a united Ireland. As David Phinnemore and Katy Hayward have put it, 'to argue therefore that Northern Ireland maintaining regulatory equivalence with the EU would "threaten the economic and constitutional integrity of the United Kingdom" is to needlessly and dramatically overstate the extent of the implications of a differentiated arrangement for Northern Ireland'. regions, 55 where the acquis, generally speaking, applies by virtue of Article 355(1) TFEU. The Council, however, 'taking account of the structural social and economic situation' of these regions and 'their remoteness, insularity, small size, difficult topography and climate, economic dependence on a few products, the permanence and combination of which severely restrain their development', has adopted 'specific measures aimed, in particular, at laying down the conditions of application' of the Treaties to those regions, including common policies.
56
In practical terms, while EU law does apply fully in these places, derogations to its application do occur.
57
Apart from the Outermost Regions, other territories enjoy ad hoc arrangements in their relationships with the EU. In most of these cases, their status is governed by protocols attached to their respective countries' accession treaties, while the rest owe their status to EU legislative provisions which exclude the territories from the application of the relevant legislation.
According to Article 355(3) TFEU, the EU Treaties apply to 'the European territories for whose external relations a Member State is responsible'. In practice, Gibraltar is the only territory covered by this clause. Gibraltar, a British overseas territory, is part of the EU, having joined the EEC alongside the UK in 1973. By virtue of Article 28 of the UK Accession Treaty, Gibraltar is outside the EUCU and VAT area and is excluded from the Common Agricultural Policy (CAP).
Pursuant to Article 355(4) TFEU, the EU Treaties also apply to the Åland Islands, a group of a group of Swedish-speaking Finnish islands located between the coasts of Finland and Sweden, in accordance with Protocol no. 2 of the Finnish Act of Accession 1994. The aforementioned Protocol provides for derogations to the free movement of people and services, the right of establishment and the purchase or holding of real estate in the Åland Islands.
58
The EU Treaties apply to the Channel Islands and the Isle of Man as well but to the extent necessary to ensure the implementation of the 'arrangements for those islands set out' in Protocol no. 3 of the Act of Accession 1972.
59
This effectively means that these islands are part of the EU only for the purposes of customs and the free movement of goods and in relation to certain aspects of the CAP.
In contrast to the areas mentioned above, the Treaties do not apply in the Faroe Islands, pursuant to Article 355(5)(a) TFEU. Instead, the islands hold the status of a third country that enjoys preferential treatment vis-à-vis the EU regulated by two basic agreements, one concerning fisheries 60 and the other trade.
61
Another category of differentiated integration concerns the Overseas Countries and Territories (OCTs), each of which has a special relationship with one of the Member States of the EU.
62 Part four of the Treaty on the Functioning of the EU governs the OCTs' relationship with the EU. The OCTs were invited to form association agreements with the EU 63 and may opt in to EU provisions on the freedom of movement for workers 64 and freedom of establishment
65
. They are not subject to the EU's common external 
61.
Council Decision 97/126/EC of 6 December 1996 concerning the conclusion of an agreement between the European Community, on the one part, and the Government of Denmark and the Home Government of the Faroe Islands, on the other (1997) OJ L53/1.
62.
Twelve have such relationships with the UK: Anguilla, the Cayman Islands, the Falkland Islands, South Georgia and the South Sandwich Islands, Montserrat, Pitcairn, Saint Helena and the Dependencies, the British Antarctic Territory, the British Indian Ocean Territory, the Turks and Caicos Islands, the British Virgin Islands, and Bermuda (Bermuda, although formally an OCT listed in Annex II, does not benefit from the EU-OCT Association); five with France: New Caledonia and Dependencies, French Polynesia, French Southern and Antarctic Territories, and the Wallis and Futuna Islands (known collectively as Territoires d'outre mer), and Saint Pierre and Miquelon; two with the Netherlands: Aruba and the Netherlands Antilles (Bonaire, Curaçao Saba, Sint Eustatius and Sint Maarten); and one with Denmark (Greenland). Art. 198 area. This brief study shows, in the most emphatic way, that the application of EU law has been influenced on many occasions by certain historical, political or even geographical conditions. The width and breadth of the subject matter of those territorial exceptions cannot be overstated. Having said that, only in the case of Greenland was the territorial differentiation a result of the decision of the people to withdraw from the EU in a referendum. More importantly, in all those cases, the metropolitan State has taken full part in the political and constitutional life of the EU. It is important to note for the purposes of this Independent Opinion that the EU legal order allows for the differentiated application of the acquis within different parts of the same member state.
63.
Remaining in the EU
and/or the Single Market without Seceding from the UK THE ONLY HISTORICAL PRECEDENT of a territory that has voted to withdraw from the EU is Greenland, which is an autonomous territory under Danish sovereignty. In 1982, Greenlanders voted against being subject to the EEC Treaty. A er three years of negotiations, the Member States concluded the Greenland Treaty on its new status under EU law. According to this Treaty, Greenland became an associated territory under Article 204 TFEU. As a result, part four of TFEU, on the Association of the Overseas Countries and Territories, applies to Greenland. Nevertheless, Greenlanders are still EU citizens.
72
The fact that Greenland represents the only historical precedent of a partial territorial withdrawal from the EU has led a number of experts to discuss whether a 'reverse Greenland' model could be used if Northern Ireland (and Scotland) decide to remain in the EU without seceding from the UK.
73
According to this model, the Treaties would be amended to the extent that EU law would apply to Northern Ireland but would not apply to the rest of the UK. Such a scenario would entail that the UK would formally remain a Member State of the EU. Alternatively, the UK and the EU could agree to include (either in the Withdrawal Agreement or in a separate international agreement) an arrangement according to which the territorial application of EU law would be extended to cover Northern Ireland as well.
To a certain extent, such arrangement is what the backstop option included in the Protocol on Ireland/Northern Ireland of the dra UK Withdrawal Agreement tries to achieve. According to this option, a common regulatory area comprising the EU and Northern Ireland would be established, and the region would remain in the EU customs territory.
74 As Schiek has pointed out, however, the 'access of Northern Ireland 
75
Be that as it may, it is important to point out that, contrary to conventional wisdom, a status of this kind that would keep Northern Ireland part of the EUCU would not be unique. The UK government at least seems amenable to the idea that another region with a constitutional relationship with the UK will remain within the EU customs territory: the UK Sovereign Base Areas in Cyprus. Similarly to the sit-66. Art. 200 (1) TFEU. 67. Art. 200(3) and (5) uation in Ireland, if those two base areas follow the UK outside the single market and the EUCU, then a hard border would exist on the island of Cyprus. This is why the UK and Cypriot governments are currently negotiating how they might preserve the special EU status that those regions have enjoyed since Cyprus joined the EU in 2004.
76 In fact, the Preamble to the Protocol on the Sovereign Base Areas contained in the dra UK Withdrawal Agreement clarifies that the agreed arrangements will aim to keep those areas part of the EU customs territory, although the EU treaties will not apply.
Interestingly, keeping Northern Ireland and the UK Sovereign Base Areas in Cyprus within the EU customs territory even a er the UK ceases to be a Member State would not be unprecedented. In the past, regions of a third country were part of the EU customs territory in a few rare cases. For instance, because of their geographical position, the Austrian territories of Jungholz and Mittelberg have been part of the EU customs territory 77 since its establishment, 78 long before Austria joined the EU on 1 January 1995.
Alternatively, a number of academics have suggested that Northern Ireland should remain in the European Economic Area (EEA) and thus in the single market.
79
The Scottish government has put forward a similar proposal with regard to Scotland.
80 Both proposals envisage two pathways for those regions to achieve EEA membership. The first option entails a UK-sponsored membership, where the UK would opt for membership in the EEA, but England and Wales would have territorial exemptions. The EEA acquis would fully apply only in Scotland and/or in Northern Ireland. The precedent for this situation may also be found in the Arctic, where Norway has secured a territorial exemption for the islands of the archipelago of Svalbard that are not part of the EEA.
81
In the second option, an amendment of the European Free Trade Association (EFTA) Convention and the EEA Agreement could allow for the membership of sub-state entities. To this effect, it should be pointed out that although the Faroe Islands is not an independent state, it is currently exploring the possibility of joining the EFTA
82
. Having said that, one has to point out that the EEA countries are not members of the EUCU. This means that, according to Phinnemore and Hayward, Theoretically speaking, all the aforementioned options are legally possible, 84 but those options do come with certain consequences that would have to be dealt with. Were the UK to leave the single market and the EUCU, as Prime Minister May announced in her Lancaster House speech, then there would be a customs frontier in the Irish Sea. And, if the free movement of people applied in Northern Ireland but not to the rest of the UK, the question would need to be asked of how that situation might influence people crossing between the two sides of the internal border, given the existence of the CTA.
85 Section 5 of this Independent Opinion discusses these consequences.
Representing the Interests of Northern Ireland
AS STATED in the Joint Report, 'Cooperation between Ireland and Northern Ireland is a central part of the 1998 Agreement and is essential for achieving reconciliation and the normalisation of relationships on the island of Ireland '. 86 In that sense, avoiding a hard territorial border on the territory of Ireland is a necessary but insufficient condition in order to protect and preserve the GFA. In the December Joint Report, the EU and the UK both conceded that Brexit has given rise 'to substantial challenges to the maintenance and development of North-South cooperation'.
87 A special designated status should thus ensure that North- South cooperation includes mechanisms that would take into account the views of Northern Ireland with regard to the EU. A number of paradigms currently exist about how different Member States take the views of their various regions into account when formulating policies at the EU level.
88 In Germany, for instance, the Bundesrat plays a pivotal role in ensuring that the views of the various Länder can be taken into account in terms of EU affairs.
89 In Belgium, the Directorate for European Affairs in the Foreign Ministry is responsible for coordinating the Belgian position within the EU. In order to achieve these activities, the Directorate regularly convenes a Coordination Committee on European Affairs. Every decision on the Belgian position is reached in the Directorate General by representatives of the federal prime minister and deputy prime ministers, of the minister-presidents of the different sub-state entities, and of those ministers who are responsible for the specific subjects on the agenda.
90
In the case of Northern Ireland, the North-South institutions, and in particular the North-South Ministerial Council (NSMC), could be used so that the voice of Northern Ireland could be heard within the EU. In particular, a mechanism could be created according to which the Irish positions in the Council of the EU and the EU Council would be formulated a er taking into account the interests of Northern Ireland as expressed in the NSMC.
91 In fact, the GFA stipulates that the NSMC's views should be 'taken into account and represented appropriately at relevant EU meetings'.
92
The North-South institutions could be used so that the interests of Northern Ireland would be taken into account in the Council of the EU and in the EU Council in particular. According to the Joint Report, however, 'the people of Northern Ireland who are Irish citizens should continue to enjoy rights as EU citizens, including where they reside in Northern Ireland'. This would mean that EU law would not prohibit the Republic of Ireland from extending voting rights for European Parliamentary elections to the residents of Northern Ireland. At the end of the day, a significant number of these residents will continue to hold Irish passports, even a er Brexit. Such an arrangement would respect the birthright of 'all the people of Northern Ireland' to 'identify themselves and accept [that they are] Irish or British, or both'.
96
The dra UK Withdrawal Agreement recognises the need for the interests of Northern Ireland to be represented in certain EU for a as well. Article 12(4) of the Protocol on Ireland/Northern Ireland provides for the representation of the UK within Commission Implementation procedures and in expert groups where necessary.
Having said that, it should also be noted that in order for Northern Ireland to effectively participate in the single market and the EUCU, a fundamental constitutional amendment to the relevant Devolution Act (or Acts) would need to occur. This amendment would be necessary so that the devolved administration would have the relevant competences to make decisions at the EU/EEA level.
The flexible nature of the idiosyncratic UK constitution suggests that this hurdle will not be insurmountable from a legal point of view. But such an amendment to the devolution arrangement would mark the complete transformation of the UK into one of the most decentralised States in 87. Ibid. Other parties have agreed with this Sinn Féin-inspired idea. For instance, the leader of the Social Democratic and Labour Party (SDLP), Colum Eastwood, has noted that 'the North-South structures could come into their own -ensuring that we are not cut off from the broader island economy and the European Union'. At the same time, the UK and the EU would have to 'establish mechanisms to ensure the implementation and oversight of any specific arrangement to safeguard the integrity of the EU Internal Market and the Customs Union', as noted in the Joint Report.
92.
97
This is rather unsurprising if one takes into account the fact that Member States must ensure the 'proper application of European Union law'.
98 This statement is a reference to Article 4 TEU, according to which an EU Member State should 'take any appropriate measure, general or particular, to ensure fulfillment of the obligations arising out of the EU Treaties or resulting from the acts of the institutions of the Union'.
99
In particular, within constitutional orders where a territorial distribution of powers exists, the relevant Member States must establish a mechanism to ensure compliance with EU law in the case of a regional 'blocking' (i.e. the inability of a Member State region to comply with a certain piece of EU legislation). The reason for this is that the CJEU has repeatedly held that a member state may not plead that provisions, practices or circumstances exist in its internal legal system in order to justify a failure to comply with the obligations and time limits laid down in a directive.
100 The problem in the case of Northern Ireland is that the UK and the EU would have to create a mechanism of oversight of implementation for a region that would fall within the territory of a non-EU country. This would be unprecedented. 109 In a recent report, however, the Committee on the Administration of Justice expressed its concerns about such a system, in particular its compatibility with human rights standards.
110
Undoubtedly, all the aforementioned arrangements sound onerous and cumbersome, but it should be noted that unless a similar arrangement to the one described in this section is achieved with regard to Northern Ireland, the same problems will occur mutatis mutandis in the Irish territorial border post-Brexit.
111 The difference would be that a hard Irish border would pose a significant threat to the stability of the fragile peace process.
Concerning the free movement of persons, the challenges that would arise if Northern Ireland remains in the single market would be identical, whether Northern Ireland participated in the EU or the EEA. With regard to the free movement of goods, however, the choice between the two is significant, the reason being that if an area is not within the EU (including those that are part of the EEA), then it is outside the EUCU and thus has a customs border with the European Union. At the same time, this situation means that the area could negotiate its own free trade and customs unions.
Starting with the scenario in which Northern Ireland remains within the EUCU, a new customs border would exist between the region and the rest of the UK, given that the current administration has clarified that their goal is for the UK to be outside the EUCU. It is interesting to look at how the EU managed to regulate its trade relations with northern Cyprus, which is outside the EUCU and where the free movement of goods does not apply. The UK government has explicitly referred to the internal Cypriot border as one example 'of where the EU has set aside the normal regulations and codes set out in EU law in order to recognise the circumstances of certain border areas'.
112
In agreement with the Republic of Cyprus, the EU authorised a Turkish Cypriot NGO, the Turkish Cypriot Chamber of Commerce, 113 to issue accompanying documents so that goods originating in northern Cyprus may cross the line and be circulated in southern Cyprus and the EU market. More importantly, those goods are deemed to have originated in Cyprus/the EU and thus are not subject to customs duties or charges having equivalent effect when they are introduced in southern Cyprus.
114 Similar agencies could be authorised in the rest of the UK so that traders would not face the EU's common external tariff, even when they 'export' goods to Northern Ireland. Alternatively, the free crossing of goods with tighter checks could be allowed at certain focal points, such as ports and airports. For the flow of goods from Northern Ireland to the rest of the UK, it is important to note that the UK government has pledged that it 'will continue to ensure the same unfettered access for Northern Ireland's businesses to the whole of the United Kingdom internal market', as it has the right to do.
115
Of course, if the UK signs a free trade agreement with the EU, then goods that are wholly obtained or have undergone their last, substantial, economically justified processing or working in an undertaking equipped for that purpose in the rest of the UK, 116 to use the legal terminology, would not be subject to customs duties or charges of equivalent effect.
117
All the other goods, however, would face the EU common external tariff. This is perhaps why the group of academics 118 mentioned earlier (and the Scottish government
119
) have prioritised that Northern Ireland (and Scotland) should remain in the EEA. Doing so would allow goods originating from those regions to move freely in the EU while remaining outside of the EUCU. In that case, the border between the Republic of Ireland and Northern Ireland would resemble the Swedish/Norwegian customs border, where the use of technology has mitigated the disruptions from having a customs border between one State that is within the EUCU and one that is not.
East-West Institutions
AS WE MENTIONED BEFORE, having a special status should not be understood as a staging post towards a united Ireland. Instead, such a status should be understood as a mutually agreed arrangement that would preserve the fragile balance of powers the GFA has established. It should enhance the notions of shared sovereignty and interdependence that the Northern Irish peace process was founded upon. At the same time, if Northern Ireland were to remain in the single market and/or the EUCU, then that situation would admittedly raise challenges to Northern Ireland's economic integration with the rest of the UK.
Those challenges are not insurmountable, as we have explained earlier in this Independent Opinion, but they would create a special and unique regime. In this scenario, Northern Ireland would remain part of the UK but would achieve a higher level of economic integration with the EU than the rest of the UK will enjoy. At the same time, the Republic of Ireland would be entrusted with voicing the concerns and the interests of the region within the EU. In that sense, it is of utmost importance that both the UK, as the metropolitan State, and the Republic of Ireland, as the closest ally of the region within the EU, would enhance their mutual cooperation by strengthening East-West institutions. The special designated status of Northern Ireland should be protected and facilitated by the close cooperation of those two States. Such a strengthening would be in accordance with the principle of consent and the notions of shared sovereignty and interdependence. In any case, 'approaches to EU issues' are already among the suitable matters of discussion for the British-Irish Council. The agreement should do so by providing for a special designated status. Such a status should be understood as a mutually agreed arrangement that will respect and protect the unique constitutional status of the region, as provided by all three strands of the Good Friday Agreement. In particular, the special status should respect the principle of consent and the right of self-determination by providing for a legal route for the reintegration of Northern Ireland into the EU. The special status should help to protect the all-island economy by allowing for the participation of the region in the single market and/or the EUCU. This should not happen at the expense of weakening East-West institutions; in fact, the strengthening of these institutions will be necessary in order to manage any tensions that Northern Ireland's remaining in the single market and the EUCU would likely cause to its economic relationship with the rest of the UK.
Notwithstanding the legal feasibility of this special status, this Independent Opinion admits that the greater challenge in reaching such an arrangement will lie in building a consensus about what would constitute the unique and imaginative solution that will have to be found for Northern Ireland. It is important to stress that the principle of consent that the GFA is founded upon necessitates the agreement of all interested parties in order for Northern Ireland to enjoy such a special status. At the same time, unless such an arrangement is reached, the fragile balance that the GFA has established will be threatened. The very logic of the peace process dictates that Northern Ireland should enjoy a special designated status within the EU by taking into account and strengthening all three strands.
